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IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
 
STATE OF IDAHO,  
 


















          Nos. 45006, 45007, 45008 & 45009 
 
          Bannock County Case Nos.  
          CR-2010-8092, CR-2010-18759, 
          CR-2011-6763 & CR-2016-7938 
           
          RESPONDENT'S BRIEF 
 
     
      Issue 
Has Resendiz failed to establish that the district court abused its discretion, either by 
declining to retain jurisdiction a second time upon revoking her probation in case numbers 
45006, 45007, and 45008; or by imposing a unified sentence of seven years, with three years 
fixed, and declining to retain jurisdiction in case number 45009. 
 
 
Resendiz Has Failed To Establish That The District Court Abused Its Sentencing Discretion 
 
 In case number 45006, Resendiz pled guilty to grand theft by possession of stolen 
property and forgery, and the district court imposed concurrent unified sentences of five years, 
with two years fixed, and suspended the sentences.  (R., pp.94-99.)  In case number 45007, 
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Resendiz pled guilty to burglary and the district court imposed a unified sentence of five years, 
with two years fixed, and suspended the sentence.  (R., pp.221-26.)  In case 45008, Resendiz 
pled guilty to possession of methamphetamine and the district court imposed a unified sentence 
of seven years, with three years fixed, revoked probation in the previous two cases, and retained 
jurisdiction.  (R., pp.116-23, 245-52, 351-57.)  Finally in case number 45009, Resendiz pled 
guilty to delivery of a controlled substance, methamphetamine, and the district court imposed a 
unified sentence of seven years, with three years fixed, revoked probation in cases 45006, 45007, 
and 45008, and executed all sentences to run concurrently.  (R., pp.147-50, 275-78, 379-82, 536-
39; 3/6/17 Tr. p.12, Ls.21-23.)  Resendiz filed a notice of appeal in each case, timely from the 
district court’s orders revoking probation and executing her underlying sentences in case 
numbers 45006, 45007, and 45008, and timely from the judgment of conviction in case number 
45009.  (R., pp.152-55, 280-83, 384-87, 545-48.)    
Resendiz asserts that the district court abused its discretion by declining to retain 
jurisdiction a second time when it revoked her probation in case numbers 45006, 45007, and 
45008 and by imposing and ordering into execution a unified sentence of seven years, with three 
years fixed, in case number 45009, in light of her acceptance of responsibility, her claim that she 
had been doing well on probation, and her desire for additional treatment.  (Appellant’s brief, 
pp.3-5.)  Resendiz has failed to establish an abuse of discretion.   
Sentencing decisions are reviewed for an abuse of discretion. State v. Moore, 131 Idaho 
814, 823, 965 P.2d 174, 183 (1998) (citing State v. Wersland, 125 Idaho 499, 873 P.2d 144 
(1994).  A sentence is reasonable if it appears necessary to accomplish the primary objective of 
protecting society and to achieve any or all of the related goals of deterrence, rehabilitation, or 
retribution.  State v. McIntosh, 160 Idaho 1, 8, 368 P.3d 621, 628 (2016) (citations omitted).  The 
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district court has the discretion to weigh those objectives and give them differing weights when 
deciding upon the sentence.  Id. at 9, 368 P.3d at 629; Moore, 131 Idaho at 825, 965 P.2d at 185 
(court did not abuse its discretion in concluding that the objectives of punishment, deterrence and 
protection of society outweighed the need for rehabilitation).  “In deference to the trial judge, 
this Court will not substitute its view of a reasonable sentence where reasonable minds might 
differ.”  McIntosh, 160 Idaho at 8, 368 P.3d at 628 (quoting State v. Stevens, 146 Idaho 139, 
148-49, 191 P.3d 217, 226-27 (2008)). 
A trial court's decision regarding whether imprisonment or probation is appropriate is 
within its discretion.  State v. Reber, 138 Idaho 275, 278, 61 P.3d 632, 635 (Ct. App. 2002) 
(citations omitted); I.C. § 19-2601(4).  A decision to deny probation will not be deemed an abuse 
of discretion if it is consistent with the criteria articulated in I.C. § 19-2521.  Id. (citing State v. 
Toohill, 103 Idaho 565, 567, 650 P.2d 707, 709 (Ct. App. 1982)).  Likewise, the decision 
whether to retain jurisdiction is a matter within the sound discretion of the district court and will 
not be overturned on appeal absent an abuse of that discretion.  State v. Lee, 117 Idaho 203, 205-
06, 786 P.2d 594, 596-97 (Ct. App. 1990).  Probation is the ultimate goal of retained jurisdiction.  
State v. Jones, 141 Idaho 673, 677, 115 P.3d 764, 768 (Ct. App. 2005).  There can be no abuse of 
discretion if the district court has sufficient evidence before it to conclude that the defendant is 
not a suitable candidate for probation.  Id.  
Pursuant to I.C. § 19-2521(1): 
The court shall deal with a person who has been convicted of a crime 
without imposing sentence of imprisonment unless, having regard to the nature 
and circumstances of the crime and the history, character and condition of the 
defendant, it is of the opinion that imprisonment is appropriate for protection of 
the public because: 
 
(a)  There is undue risk that during the period of a suspended sentence or 
probation the defendant will commit another crime; or 
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(b)  The defendant is in need of correctional treatment that can be 
provided most effectively by his commitment to an institution; or 
 
(c)  A lesser sentence will depreciate the seriousness of the defendant's 
crime; or 
 
(d)  Imprisonment will provide appropriate punishment and deterrent to 
the defendant; or 
 
(e)  Imprisonment will provide an appropriate deterrent for other persons 
in the community; or 
 
(f)  The defendant is a multiple offender or professional criminal. 
 
I.C. § 19-2521(1). 
The maximum prison sentence for delivery of a controlled substance is up to life in 
prison.  I.C. § 37-2732(a)(1)(A).  The district court imposed a unified sentence of seven years, 
with three years fixed, in case number 45009, which falls well within the statutory guidelines.  
(R., pp.536-39.)  Furthermore, Resendiz is not a suitable candidate for another period of retained 
jurisdiction or probation in light of her ongoing disregard for the law and the terms of 
community supervision, failure to follow through with community-based treatment, and because 
a prison sentence is necessary to provide an appropriate punishment and deterrent in light of 
Resendiz’s demonstrated inability or unwillingness to live a law-abiding life. 
Resendiz has a criminal record that started with vehicle related misdemeanor convictions 
in the 1990’s and progressed to misdemeanor assault and battery charges in the 2000’s, and the 
five felony convictions in the 2010’s that are the subject of this appeal.  (PSI, pp.115-18.)  While 
Resendiz claims to be taking responsibility for her latest crime, she told the presentence 
investigator that “she is always trying to help people whether it is good or bad,” she did not 
name her “supplier,” she used methamphetamine the day of the transaction, and she kept the 
money when her “supplier never came back for” it.  (PSI, pp.114-15 (emphasis added).)  Despite 
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Resendiz’s assertion that she was doing well on probation, her probation officer reported that she 
has done “very poorly on supervision” and has not followed rules.  (PSI, p.118.)  Resendiz’s 
probation officer also reported that she has continued to use drugs, obtained new charges, and 
failed to pay her cost of supervision.  (PSI, p.118.)  Resendiz currently owes $5,343.00 to 
Bannock County and has made no effort to pay, so the debt has been turned over to collections.  
(PSI, p.118.)    
At sentencing, the district court set forth its reasons for imposing Resendiz’s sentence in 
case number 45009 and for declining to retain jurisdiction in all four cases.  (3/6/17 Tr., p.8, L.23 
– p.10, L.7.)  The state submits that Resendiz has failed to establish an abuse of discretion, for 
reasons more fully set forth in the attached excerpt of the sentencing hearing transcript, which 




 The state respectfully requests this Court to affirm the district court’s orders revoking 
Resendiz’s probation and executing her underlying sentences in case numbers 45006, 45007 and 
45008, and to affirm Resendiz’s conviction and sentence in case number 45009. 
       




      __/s/_Lori A. Fleming___________ 
      LORI A. FLEMING 
      Deputy Attorney General 
 
 
      ALICIA HYMAS 
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1 counseling and t r eatmen t . 
2 MS. HAINES: Your Honor, I have one more t hing 
3 to add, if I may? 
4 
5 
THE COURT : Sure . 
MS. HAINES : The GAIN recommended outpat ient 
6 treatment. And ther e was also a r ecommendation for a 
7 diversionary court . Herlinda was only eligible for Wood 
8 court, and we did make application for Wood court, but 
9 she was denied twice. We renewed the application . 
10 We would ask t he court in consi dering her 
11 sentence to also consider a rider; then possibly if 
12 Herlinda is successful on a rider, she could l ook at 
13 reappl ying to Wood court . And that may answer some of 
14 the concerns . If she shows that she can go ahead and do 
15 t he programming , that may answer some of the concerns 
16 regarding the memory issues and the things that wer e 
17 troubl ing wi t h regards to her application t o Wood court . 
18 THE COURT : I'm not s ure how that's going to 





THE DEFENDANT : Can I ask a question? 
(MS . HAINES and the def endant conferred off 
· t he record . ) 
THE COURT: Ms . Res endi z, thi s the challenge : 
24 Mr. Stoddard is right in the sense t hat my notes -- and 
25 you correct me if I ' m wrong . But my notes -- I ' ve 
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1 reviewed all four of these files. I've dealt with all 
2 four of them. And he ' s right, you didn't start using 
3 meth until you were 38 years old. Is that right? 
4 And so for the last seven or e ight years, 
5 you've been on this crime spree. Four cases. And I've 
6 tried everything with you. I've put you on probation. 
7 I've sent you on a rider before . 
8 I hate it when lawyers quote me to me, when I 
9 say things and they wri te it down and relay it to my 
10 later what I said. I can't stand that. But I found 
11 some notes that I made when you came back from the 
12 rider. And my notes at the time said that I said to 
13 you, if you do this again, you're going to pri son. 
14 Do you remember me saying that? 
15 
16 
THE DEFENDANT : (Nodding head. ) 
THE COURT: And that ' s the challenge here . You 
17 came back from the rider, and here we have it . 
18 This is not a minor crime. You've got this 
19 excuse about Christmas gifts and stuff like that. I ' m 
20 not sure I'm buying that. But this is a possession with 
21 intent to deliver case . Or -- I 'm sorry. It 's a 
22 delivery case , which is higher than a possession with 
23 intent to deliver. And it follows six or seven years of 
24 criminal activity. 
25 I'm not anxious to put you in prison, to be 
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1 honest wi t h you . But at some point in time I 've just 
2 got to say enough is enough. And the community deserves 
3 to have someone bear the consequences of significant 
4 cri minal activity. 
s I don't have any animosity towards you one bit . 
6 But I'm looking at the history in the record, and it is 
7 not good. 
8 So in case CR-16-7938, which is possession 
9 one count of delivery of a controll ed substance , 
10 methamphetamine , I ' m imposing a unified sentence of 
11 seven years, with three fixed and four indeterminate. 
12 Court costs of $285.50. A fine o f $500. Restitution of 
13 $915, not - - I'm not doi ng t he $75 for t he prosecutor. 
14 $750 is the publ ic defender. One hundred hours of 
15 community service . And imposing that sentence. 
16 In case CR-11 -- sorry -- 10- 18759 I ' m imposing 
17 the underlying sentence of two and three. 
18 The same is t rue of 2010-8092. 
19 And the 2011 case a sentence of is that also 
20 two and three? No . Seven. Three and fou~ in that one. 
21 I'm running a ll of those sentences concurrent 
22 to one another and remanding you to the Department o f 
23 Corrections for imposition of sentence. 
24 You have 42 days to appeal . 
25 (MS. HAINES and the defendant conferred off 
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